questions about the meaning of the different styles of discourse, and it does not sufficiently address critical awareness of the politics of method. First, this study, like those by public interest lawyers of their clients, is necessarily limited by the authors' positions. While we hear the actual voices of litigants, the voices are still filtered through the researchers' perceptions. Even though the authors set up the categories "rules" and "relationships," much of the discourse could fit into either category. 8 As recent feminist scholarship recognizes, defining categories is necessary so that we can organize our perceptions, but it is a dangerous necessity because it privileges the researcher's perspective, thereby precluding alternative methods of understanding. 9 Second, Conley and O'Barr do not adequately explore the social and legal contexts in which the rule-oriented and relational styles develop and are valued. 10 Such an inquiry might lead them to recognize the uses of alternative styles of speaking, and to develop more concrete suggestions for reform (either in the manner of presenting discourse or in the legal system itself).
In this review, I will first explore the ways Rules Versus Relationships helps us understand how litigants approach the law and how language of litigants (and judges) affects results in the legal system. The authors' method of listening to litigants, of letting the litigants set the agenda for research, indeed results in a valuable source of information.
Through its illuminating descriptions, the study may lead us to a new stage in the examination of the relationship between the legal system and litigants' hopes, in which we explore the potential value of differences in litigants' discourses and seek to change existing structures to recognize the value in alternative approaches. 11 The study shows us one perspective on differences in discourses; it does not help us decide how the legal system should respond to these differing discourses (other than by courthouse door tests that route particular litigants to judges with similar styles). Instead, the study raises interesting questions concerning why the legal system responds as it does to the differences they have described, how we can change the Conley and O'Barr study people who bring disputes to "informal" courts -courts that are designed to resolve, simply and efficiently, cases involving limited amounts of money (p. 24). They chose informal courts because they wanted to study how lay people -unrepresented by lawyers -view the legal system. 12 Unlike those legal anthropologists who focus on the case as the unit of analysis in order to study principles of dispute resolution, 13 Conley and O'Barr used "the encounter of the litigant with the legal system," and their data consists of litigants' pre-and post-trial accounts, together with the actual court appearances. 14 The method used in this book, which the authors termed the "ethnography of discourse" (p. xi), is a valuable tool for people who study legal culture. Their data show the richness of cases before they are interpreted by judges in their decisions, and thus show not only how litigants understand the legal system but also how the legal system functions.
The authors' conclusions are firmly grounded in what happens in court. For example, to prove that judges are not impartial, Conley and O'Barr study the fairly spontaneous judgments made in informal courts. Their conclusion is drawn from first-hand observations of the actual experiences of litigants and judges, not from reading opinions which reduce these experiences and put more distance between the observer and the observed. 15 Moreover, they are quite open about 12. Their study was conducted in six cities, which ranged in size from 10,000 people to major metropolitan areas. The informal courts varied in several ways, including jurisdictional limits ($1000-$5000) and the qualification of judges (in three cities, none of the judges were lawyers, while two cities' required the judges to be lawyers).
In "the subjective element" in their analysis, and disarmingly point out that "the reader is given the resources to question our interpretations" (pp. xii-xiii). The speech of the litigants and the judges helps to structure the book. In most chapters, the authors weave the litigants' stories into the text as illustrations of the points they are making.
How do litigants ta1k about their problems when they are not coached by lawyers? Conley and O'Barr find that many litigants tend to describe their cases in narratives that probably would not be admissible in more formal courts (pp. [36] [37] . Beyond violating evidentiary standards, the narratives proceed sequentially, rather than focusing on explicitly legal issues such as responsibility and blame. Conley and O'Barr find that litigants actually describe their disputes in either a relational or a rule-oriented style. Relational litigants "focus heavily on status and social relationships. They believe that the law is empowered to assign rewards and punishments according to broad notions of social need and entitlement. This belief appears to be associated with a general social experience in which the individual lacks autonomy ... " (p. 58). By contrast, rule-oriented litigants "interpret disputes in terms of rules and principles that apply irrespective of social status" (p. 58). While the authors recognize that both approaches are oriented to rules, a relational litigant uses "social rules" and a rule-oriented litigant uses "specific legal rules" (p. 59). Relational litigants tend to see the legal system as enabling them to vindicate their interests; rule-oriented litigants tend to see the legal system as limited to providing specific remedies for certain types of problems. Conley and O'Barr observe that these perspectives may also be affected by gender, race, and class (pp. 79-81).
As an example of a relational litigant, consider the following woman who has sued her neighbor because of weed encroachment and general harassment. When the judge asks how removal of various trees and shrubs occurred, she explains:
Well I can, well, well I have to jump back because, uh, for three years when Mr. Bennett moved back -because he was there once before and then he moved and then he come back into that house -and all the time before -I have to say this though Judge -because all the time before everybody took care of that hedge and they wouldn't let me take care of it. [p. 61] In her response, we can see that the historical relationship with her neighbor is more significant than the legal rules concerning who is obligated to maintain the hedge: she does not respond directly to the judge's question, but adds information that shows how she frames the dispute.
By contrast, in another case, a rule-oriented litigant explains why she is in court: "Okay, Your Honor, on September 6, 1987, Carlton M. Webb was admitted to the hospital for services, received services in the amount of $4268.05. His insurance paid all but $940.60. We've [Vol. 90:1705 had no payment from Mr. Webb. We request judgment in the amount of $940.60 principal ... " (p. 114). This is a no-nonsense explanation that accords with how the dispute is defined in the legal system: there was an implicit contract for services, the services were provided, but full payment was not made.
Because litigants present these conflicting narrative methods to judges, the authors also analyze judicial responses; they observed fourteen judges and they identify five different judicial styles: the strict adherent to law (pp. 85-87), the lawmaker (pp. 87-90), the mediator (pp. 90-96), the authoritative decision maker (pp. 96-101), and the proceduralist (pp. 101-06). While the authors are cautious about generalizing from so small a sample, they suggest that the approaches may be related to gender and legal background-judges who mediate are far more likely to be women (pp. 110-11). These styles can lead to different results based on substantially similar facts; like the accounts of litigants, these judicial approaches can also be placed along the rules-relationship continuum.
In some cases, the judge and litigants adopt "concordant" approaches; this occurs most often when both are rule-oriented, simply because most judges are rule-oriented (p. 123). In many cases, however, judges and litigants do not share the same view of the legal system. Conley and O'Barr explore the assumptions about what litigants want, and the assumptions that litigants make about what they can get in court, finding substantial discord. While judges often assume that litigants are result-oriented, litigants often want benefits that cannot be realized through mere application of legal rules under which they "win." Here, as elsewhere, the authors use the stories of specific litigants to illustrate their conclusions. For example, one litigant received a default judgment, and "won" in a legal sense, but was furious that she did not get to tell the story that she had prepared. 16 Another pair of litigants was dissatisfied because the judge failed to understand fully the issues underlying their dispute. A male plaintiff sued a woman, seeking return of furniture because he cosigned the note for the furniture and was unhappy that he was making most of the payments. The judge resolved the situation by asking the defendant to pay to the plaintiff the money that she owed for the furniture:
16. P. 129. In fact, psychological analysis of defendants' courtroom experiences indicates that, despite the lawyer's tendency to judge client satisfaction by results, litigants are more concerned with achieving procedural fairness than a favorable outcome or fair settlement. In interviews after the court hearing, the defendant explained what really happened: "And I started to tell the judge the exact truth as to why he decided to come to court ... but I felt that it was like personal .... I turned him down .... And that stuff was bought as a gift, alright." 17 Conley and O'Barr believe that litigants subtly rationalize their discontent with the system, and that this allows the legal system to continue. Litigants separate their actual experiences in court, which may leave them very disappointed in both the process and the result, from their abstract idealizations of how an impartial legal system should respond to their problems. Consequently, they maintain their belief in the abstract system, although their personal experience alienates them from the actual process and its participants (p. 154).
Conley and O'Barr point out the importance of listening to the voices virtually silenced by case reports and traditional legal discourse -those of the litigants themselves. 18 The authors offer several general suggestions for law reform that would make litigants more comfortable within the legal system, such as improved communication, sympathetic listening in settlement, and more opportunities for litigants to tell their stories in their own words (p. 177). But the authors admit that, although these suggestions might improve litigants' "comfort level," they are unlikely to solve litigants' problems (p. 178). While Conley and O'Barr conclude that "the law would best use our findings not to deny people the opportunity to achieve change through confrontation, but to enable more people to make better use of that opportunity," 19 they fail to offer substantive suggestions on how to achieve these more ambitious goals. Instead, this book identifies the different styles of litigants and judges, suggests how these styles lead to harmony or discord within their legal interactions, and observes how litigants manage the tension between what they believe the law promises and what the law actually delivers (the difference between the theory of law and its actual practice).
17. P. 140. For further discussion of this story, see infra notes 26-27 and accompanying text. 18. They note that only recently has the "more abstract discourse of jurisprudence" begun to recognize the significance of litigants' discourses. P. 168.
19. P. 178. A similar conclusion is reached by Lucie White, who believes that removing formal barriers to speech is insufficient to ensure full participation. White, supra note 2, at 52.
Unlike Conley and O'Barr, however, White believes that until conditions of social inequality are changed, poor people (at least) will be unable to participate meaningfully. Conley and O'Barr belong to a growing body oflegal scholars who are turning to the voices of litigants in order to understand better the effects of the legal system on their problems and to develop improved methods of making the system more responsive. 21 Listening to the litigants enables us to see how language is "a cultural artifact that subtly channels. " 22 Efforts to listen to litigants, to see how they frame their speech about legal problems and the courts, indicate the developing self-awareness among lawyers about the violence inflicted by and through the legal system on participants. This self-awareness draws its strength from new movements within legal thinking. In the past twenty years, feminists and critical race theorists have criticized as the product of white males many of the assumptions underlying the legal system, and have questioned what has been excluded from these assumptions. Theorists of practice, and here I include some ethnographers, study the actual experiences of litigants, looking at the disempowered and suggesting how they can develop ( Conley and O'Barr note that "the parallels between our observations and the work of Gilligan . . . are significant" (p. 79). By suggesting here that relational thinking is characteristic of the powerless, they tentatively propose that the social culture influences litigants' attitudes and interactions with the law. They do not, however, explore this proposal in depth by questioning the descriptiveness of the "relational" and "rule-oriented" categories, exploring the meaning and validity of the two voices they have identified, or examining the relevant power relations before litigants reach court, in the courtroom, and post-trial. Conley and O'Barr acknowledge that few of the litigants they studied are always rule-or relation-oriented, and they do not want to "creat[e] a misleading aura of precision." 25 At one point, they even show how the same dispute, the one about furniture discussed earlier, 26 can be seen as either relational or rule-oriented: from one perspective, the judge has failed to see that this is a relational dispute concerning a failed seduction; while from another perspective, the parties want a rule-oriented resolution of their problem that does not require further contact between them (p. 141 ). This interchangeability illustrates one of the problems with labeling. 27 Of course, as individuals we understand the world by identifying and organizing, so labeling is inevitable. But our method of organizing can prevent us from making alternative observations which may be as significant, if not more so. 28 Consequently, it is critical that even as we categorize, we acknowledge our own limited perspective, and then seek to expand it. 2 9 I do not mean to suggest that Conley and O'Barr have developed an inaccurate classification scheme that does not describe the discourses they heard. Indeed, as someone who has represented many disempowered clients, and observed proceedings in landlord-tenant, small claims, and domestic relations courts, I find their observations about different narrative styles credible.
Nonetheless, in an effort to critique these observations, several issues could have been explored further: Why are rules dominant? 30 Does mere familiarity with the legal system promote "rules" talk? 25 . The authors explain that they have not quantified their data because most litigants use both orientations. P. xiii and app. I.
26. See supra text following note 16. 27. Notwithstanding the authors' awareness of the problems with categorization, p. xii, the focus of their book is descriptive labeling. Indeed, in their chapter on the jurisprudence of judges, they develop a five-category scheme based on observation of only fourteen judges. P. 82.
28 What social stereotypes do we support when we label a dominant style as rule-oriented, and a subordinate style as relational? Why does a concern for "social" rules, rather than "legal" rules, mean that the litigant has a relational orientation? 31 A more radical approach would question Conley and O'Barr's very methodology of study and categorization. They structured and interpreted the accounts of the litigants; instead, they could have printed full transcripts of selected disputes, explored the disputants' interpretations, the judge's interpretation, and the authors' analysis. 32 This method would make more explicit the politics of interpretation. In the future, "law as practice" scholars could print transcripts of all stages of representation, from initial client interviews through trial transcripts and post-trial debriefing. Such an approach would contrast how litigants perceive problems with how lawyers shape stories.
All of this would help us to understand the significance of Conley and O'Barr's findfugs that there are two types of speech, and that one is dominant. 33 Conley and O'Barr interpret the meaning of different litigation styles rather than asking the litigants themselves to explain their meaning. 34 The terms, then, use a single attribute of each approach to describe the entire style, thereby forfeiting most hope of capturing the complexities in a litigant's individual approach. 35 It is important to focus on the many different thoughts underlying the way a litigant structures her case to the court, and on the value of these alternative structures.
Ill. BEYOND DEFINITION: POWER ISSUES ACROSS CATEGORIES
The recognition and validation of alternative voices that challenge 31. Sallyanne Payton has described a contrasting view of the legal system in which lawyers argue, and judges decide, cases not just through legal rational thinking but also through the use existing perspectives are two tasks critical to many feminists and theo-· rists of practice. 36 Conley and O'Barr have taken the first step by identifying relational and rule-oriented voices in the legal system, but this book does not go on to explore the intrinsic values of these (or other) voices. In an earlier work, Conley and O'Barr found that different styles of speaking influenced outcomes of cases. They identified a speech that characterized powerless speakers, in which the speakers "[use] words and expressions that convey a lack of forcefulness in speaking," and they contrasted this with a more powerful style of testimony, characterized by absence of those expressions found in the speech of the powerless. 37 Similarly, in this book, they ascribe the different forms of talk to the relatively powerful and powerless, and to those with more or less exposure to the legal system. 38 They do not say that all women, or all minorities, or all working-class people use powerless speech; they recognize the complex interaction of class, race, and sex in determining the style of the speaker.
But once these forms of speech are uncovered, we want to know the values of the different styles. Why is rules talk dominant, and why is relational talk subordinate? Why do most white male judges use rules talk? Is it only because they are white men, or is it because they are judges? Should the legal system respect both types of talking? What are the values of each type? Do people choose relational or rules talk, or is the style predetermined by external factors? Is one more suited to particular types of disputes than the other?
By focusing just on litigants' and judges' talk, it is easy to miss the underlying issues of power and politics. Power issues in the legal system affect lawyer-client interaction as well as a litigant's interaction with the opposing party, the judge, and the court clerks, 39 while the politics of interpretation affect whether and how these power issues are [Vol. 90:1705 seen. 40 Surely, all relational litigants are not powerless unless they find a relational judge. Without a focus on power, it is hard to think of litigants as actors -instead, they are passive recipients of judges' rulings, caught within their own linguistic approach.
While anthropological analysis of domination by and resistance to the legal system is just beginning, 41 it does appear that litigants may have some limited power within the law. Austin Sarat interviewed legal services clients and found that welfare recipients are "able, when the need arises, to respond strategically, to maneuver and to resist the 'they say(s)' and 'supposed to(s)' of the welfare bureaucracy. Resistance exists side-by-side with power and domination." 42 Sarat describes how one client appealed to "human decency" rather than using a more formal parlance of rights in order to restore her terminated food stamps. 43 Her invocation of the common humanity between herself and the welfare bureaucracy could be termed a relational approach. The approach succeeded, and her food stamps were restored. Even though she did not use the dominant discourse, and, in fact, resisted doing so, she attained a minimal amount of power. Similarly, there are other stories of resistance to the legal system which show the agency of litigants. 44 Litigants who use a relational style appear to do so because they conceive of their problems in relational terms; but, by going to court, they avail themselves of a rule-oriented forum, taking risks within a system that may be alien to them. They define their problems as legal and, even within their relational orientation, they want help from the law. 45 The language they use can be seen as a critique of the dominant rule orientation because it clearly shows what is excluded by that orientation, and what is important to people who use the legal system. Left out, of course, are the relationships underlying a dispute that may have brought the problem to court. A relational orientation shows that the supposed neutrality of rules and judges is a studied ignorance of facts that are defined (either by the individual judge or by the particular evidentiary or substantive rule) as irrelevant, even though they may be highly relevant to an effective resolution of the dispute from the plaintiff's perspective. 46 The choice as to which facts ·are relevant is highly subjective, notwithstanding seemingly neutral evidentiary rules. 47 For example, a judge's knowledge of the underlying relationship between the parties in a custody dispute may lead her to order the parents to cooperate with one another in caring for the child, or it may lead her to order no contact between the parents. 48 If, notwithstanding the domestic violence, the court orders joint custody and requires the parents to cooperate, then the parents may be before the court again -soon. 49 The law actually regulates many aspects of daily life and, in order to take their responsibility seriously, judges need to hear about and understand these other aspects. so
Conley and O'Barr address only briefly how a relational orientation articulates significant values and can serve as an effective critique of the dominant orientation. One suggestion has already been discussed: a relational view emphasizes aspects of stories that are too often omitted from formal court proceedings and, consequently, from judicial decisionmaking, because they are deemed "irrelevant."
In addition, a fuller incorporation of relational concerns into the courts might lead litigants to feel empowered after their hearings. When they believe that their full stories have not been treated with dignity and respect, even successful litigants feel dissatisfied with having gone to court.s 1 Small-claims litigants may desire both procedural and substantive justice; a focus only on the substantive outcome not only overlooks the importance of process, but it also distorts the relationship between process and substance. Litigants need to tell those parts of their stories that are significant to them, and they need to feel respected for having done so. sz [Vol. 90: 1705 Finally, by their focus on process issues, Conley and O'Barr appear to suggest that fair processes can produce fair results: if only the legal system responded to relational litigants, then this would help them achieve the outcomes they sought. However, fair and more inclusive processes will not solve the underlying political problems of powerlessness. 53 A legal process approach overlooks fundamental moral and political concerns. 5 4 In addition to an opportunity to be heard, a litigant needs rights that will be enforced by the legal system. 55 To understand why subordinated peoples are more likely to use relational language, we need to know more about the influence of race, class, and gender on law consciousness.
CONCLUSION
By listening to the litigants themselves, the authors have been able to provide a valuable look at the discourses of the law. This book shows who courts actually listen to, why these parties win, what happens to the stories of litigants, and how courts can inflict violence on litigants. While the litigants studied here are unrepresented, their voices have implications for the attorney-client relationship. Lawyers need to listen to the stories that their clients tell 56 and respect their narrative structures. If we do so, then this book and the literature it represents may help us resolve some of the violence that litigation imposes.
cizing Lind and Tyler's adoption of the traditional dichotomy between "fairness" of process and "accuracy," in the sense of "objective" truth, of outcome, thus ignoring litigants' perception "that the power to answer, to put the facts and the values as they understand them, affects the accuracy of the outcome"). 55. On the importance of rights, see WILLIAMS, supra note 1; Matsuda, supra note 23. See also Bezdek, supra note 37, manuscript at 62-66 (arguing that landlord-tenant "hearings" silence tenants and prevent them from asserting their rights).
56. See Daniel Goleman, All Too Often, the Doctor Isn't Listening, Studies Show, N.Y. TIMES, Nov. 13, 1991, at Cl (doctors who listen to their patients are more satisfied with their work; their patients are less likely to sue them for malpractice).
